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AOPs/GIs: An Introduction 
with a Focus on the Wine Industry 



What is a GI? 

 
World Trade Organization (WTO) Trade-
Related Aspects of Intellectual Property 

(TRIPs) definition:  
 

Geographical indications are indications which 
identify a good as originating in the territory of 
a country, a region or a locality, where a given 
quality, reputation or other characteristic 
of the good is essentially attributable to its 

geographical origin. 



TRIPs Articles 22 & 23 

p WTO Members shall provide the legal 
means for interested parties to prevent: 
Ø  The use of any means in the presentation of 

product, including the registration of a mark 
containing a GI, that would mislead the public 
as to geographic origin. 

Ø  The use or registration of marks for wines or 
spirits which contain geographical indications 
when the wine or spirit does not originate 
from the geographic area identified by the 
geographical indication. 
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GI Modes of Registration/Protection 
1)  Certification or Collective Mark (TM system) 

Registration (U.S., Norway, Switzerland) 

2)  Independent (sui generis) System for 
Registration (EU, India) 

3)  False/Misleading Advertising Laws (Japan, New 
Zealand, Chile) 
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Protecting Geographical Indications 
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Protecting Geographical Indications 

Ø  WISCONSIN CHEESE and Design certification 
mark certifies that the cheese is 100% cow’s milk 
natural cheese produced in the state of Wisconsin or 
processed cheese made exclusively with cow’s milk 
natural cheese produced in the state of Wisconsin. 

Ø  Owned by Wisconsin Milk Marketing Board 
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7 

Standard Intellectual Property (IP) 

p  Trademark: a word, device, sign or symbol used in commerce 
to designate the source (proprietor) of a good or service 

p  Copyright: the expression of an original idea (not the idea 
itself), including dramatic, musical and artistic works 

p  Patent: a process, design, machine or improvement thereof 
that is useful, novel and non-obvious 

p  Trade secret: an invention or idea which the owner/creator 
wishes to monopolize and not release into the public domain 
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Classic IP Treatise 

J. Thomas McCarthy, 
McCarthy on Trademarks and Unfair 

Competition 
 
 
7 volumes, thousands of pages 
10 pages devoted to GIs 
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Is the geographic term … 
p  Descriptive, constituting “fair use”? 

p  Fanciful (arbitrary) and not misleading or 
deceptive? 

 
p  Generic for a certain type of product not 

necessarily from the place indicated? 
 
p  Protectable as intellectual property, constituting a 

geographical indication (GI)? 



The Socio-Economics of Geographical Indications 
A Review of Empirical Evidence from Europe 
by Dwijen Rangnekar 
Issue Paper No. 8, May 2004 – Intellectual Property Rights & Sustainable Development 

Lisbon Agreement for the Protection of Appellations of Origin 
and their Intellectual Registration (1958) 
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Product Registrations 
Number  

 %age 

Top Holder 
Country   %age 

Wines 470 61 France 81 

Spirits 73 10 France 82 

Agricultural 
Products 

51 7 --- 

Cheeses 50 7 France 74 

Ornamental 
Products 

33 4 Czech Republic 65 

Tobacco & 
Cigarettes 

33 4 Cuba* 100 

Miscellaneous 25 3 --- 

Mineral Water 17 2 Czech Republic 82 

Beer and Malt 14 2 Czech Republic 93 
Note: All percentages are rounded off. 
*Only cigarettes 
Source: Assembled from data in Escudero (2001) 



Key GI Concepts 
p  Science: “terroir,” not translated as soil but 

rather as the composite of physical factors that 
influence agricultural production, along with 
associated human factors. 

 
p  Economics: rural development, product 

differentiation, quality, competition, innovation, 
administrative costs, search costs 
 

p  Sociocultural factors: link to traditional 
knowledge   
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Why should we care about GIs? 

p  Producer perspective: product 
differentiation, quality orientation, 
marketing and promotion, investment in  
 R+D 

 … stifle innovation? restrict competition? 
increase administrative costs to develop, 
administer and enforce the criteria? 
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Why should we care about GIs? 
 
p Consumer perspective: authenticity, 

uniqueness, reliability 
 
 … increase product cost and search costs 
without corresponding benefit?  
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Why should we care about GIs? 
  
p Governmental (policy) perspective: 
 

Ø  economic development (rural, small business); 
 
Ø  human development (build community values, 

empower women); 

Ø  historical and cultural preservation (traditional 
knowledge);  

Ø  ensure food safety;  

Ø  promote international trade 
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Wine Appellations – 
The Concept of Provenance 
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Provenance –  
Where is California Mountain? 

16 
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Dep’t of Treasury 
Tax & Trade 
Bureau (TTB) 

 
Certification 

of Label/Bottle 
Approval (COLA) 
is required before 
any wine can be 

sold. 
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The U.S. Appellation System 

p  Political Appellation 
(US, state, county) 
n  75% grape source rule 
 

p  American viticultural 
area (AVA) 
n  85% grape source rule 
n  95% with vineyard 
designation 
 
 
27 CFR 4.25, 9.1 et seq. 
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Appellations of Origin 
American Viticultural Areas (AVAs) are 
defined as “delimited grape growing regions 
distinguishable by geographic features, the 
boundaries of which have been recognized 
and defined by TTB.”  27 CFR 4.25a(e)(1) 
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AVA Petitions 
27 CFR 9.12 
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Appellations and Wine Pricing  
A study conducted by the UC Agricultural Issues 
Center found that a bottle of “Napa Valley” wine 
costs $19.80 more on average than a wine 
carrying a “California” appellation.  "Oakville," at 
$45 per bottle, and "Howell Mountain” at $43.60 
per bottle, are the appellations with the highest 
average prices. 
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TRIPS Exceptions 
GIs vs. TMs 

 Art. 24(5). Where a trademark has been applied for or registered 
in good faith, or where rights to a trademark have been acquired 
through use in good faith either before (January 1, 1996) or 
before the geographical indication is protected in its country of 
origin, measures adopted to implement this Section shall not 
prejudice eligibility for or the validity of the registration of a 
trademark, or the right to use a trademark, on the basis that 
such a trademark is identical with, or similar to, a geographical 
indication. 

 
Genericide 

 Art. 24(6).  Nothing in this Section shall require a Member to 
apply its provisions in respect of a geographical indication of any 
other Member with respect to goods or services for which the 
relevant indication is identical with the term customary in 
common language as the common name for such goods or 
services in the territory of that Member. 
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Protecting Products of  Place 
January 29, 2009 
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Geographic Brand Names 

The wine must meet the appellation 
requirements for the geographic area 
named.   

    27 CFR 4.39 (i) (1) 
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Laying Claim to Napa: 
The Bronco Case 

Grandfather Rule, Pre-1986:   
The wine can bear a misdescriptive “name of 
viticultural significance” if the label includes an 
appropriate appellation of origin.  
27 CFR 4.39 (i) (2) 
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California Business and Professions Code    
Section 25241, 2000 

Recitals 
 
The Legislature finds, however, that certain producers are 
using Napa appellations on labels, on packaging materials, 
and in advertising for wines that are not made from grapes 
grown in Napa County, and that consumers are confused 
and deceived by these practices. 
 
The Legislature further finds that legislation is necessary to 
eliminate these misleading practices.    
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California Business & Professions Code       
Section 25241, continued 

No wine produced, bottled, labeled, offered for sale or sold 
in California shall use, in a brand name or 
otherwise, on any label, packaging material, or 
advertising, any of the following names … unless that 
wine qualifies … for the appellation of origin Napa 
County: 

(1)  Napa; 
(2)  Any AVA located wholly within Napa County;  
(3)  Any similar name to those above that is likely to cause 

confusion as to the origin of the wine. 
 
There are exceptions for mandatory name and address 

statements and factual, non-misleading statements as 
to the history or location of the winery. 
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The Bronco Case 

Legal Challenges: 
n  Supremacy Clause – implied federal preemption 
n  Commerce Clause – interference with interstate 

commerce 
n  First Amendment – commercial free speech 
n  Takings Clause – taking without compensation 
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The Bronco Case Cal. Supreme Court Decision, 
33 Cal.4th 943 (2004) 
Conclusion 
 
“California is recognized as a preeminent producer of wine, and 
the geographic source of its wines - reflecting the attributes of 
distinctive locales, particularly the Napa Valley - forms a 
very significant basis upon which consumers worldwide 
evaluate expected quality when making a purchase. We do 
not find it surprising that Congress, in its effort to provide 
minimum standards for wine labels, would not foreclose a state 
with particular expertise and interest from providing stricter 
protection for consumers in order to ensure the integrity of 
its wine industry. 
 
For the reasons set forth above, we reverse the judgment of the 
Court of Appeal and remand the case to that court to enable it to 
address Bronco’s remaining claims.”   

* bold emphasis 
added 4/17/14 
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WIN – WIN 
(Cal. Bus. & Prof. Code § 25241) 
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Semi-Generics: 27 CFR 4.24 
 Semi-generic designations may be used to designate wines of an 
origin other than that indicated by such name only if there appears 
in direct conjunction therewith an appropriate appellation of origin 
disclosing the true place of origin of the wine, and if the wine so 
designated conforms to the standard of identity, if any, for such wine 
contained in the regulations in this part or, if there be no such standard, 
to the trade understanding of such class or type.   

 

 Examples of semi-generic names which are also type designations for 
grape wines are Angelica, Burgundy, Claret, Chablis, Champagne, 
Chianti, Malaga, Marsala, Madeira, Moselle, Port, Rhine Wine (syn. 
Hock), Sauterne, Haut Sauterne, Sherry, Tokay. 
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E.U.-U.S. Wine Accord, Phase 2 
March 10, 2006 

p  No new uses allowed for “semi-generic” terms in 
the United States, including Retsina (Greece) 
but excluding Angelica (U.S.). 

p  Grandfather date:  March 10, 2006. 
n  Any person or his or her successor may 

continue to use a semi-generic name (or 
Retsina) on a label of a wine not originating 
from the named place if the wine bears the 
same brand name, or the same brand name 
and fanciful name that appeared on a COLA 
that was issued prior to March 10, 2006. 
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p  May not change brand 
name 

“Semi-Generics” 

p  May change vintage 
p  May change appellation 
p  May redesign label 

MENDELSON 

Ø  Name variations also will be rejected, e.g., Chablisien 
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Protecting Napa Valley GI Abroad 

p Register Napa 
Valley GI in Each 
Export Market 
Ø  EU 
Ø  China 
Ø  Thailand 
Ø  India 
Ø  Canada 
Ø  New Zealand 
Ø  Australia 
Ø  Brazil 

p  Prevent Genericide 
Everywhere 

 
p  Promote a 

Multilateral Register 
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Richard Mendelson 
rpmendelson@gmail.com 

Thank you 


